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May 14, 2004

CC:PA:LPD:PR (Notice 2004-2)

Room 5203

Internal Revenue Service

POB 7604

Ben Franklin Station

Washington, D.C. 20044

RE: Comments on IRS Notice 2004-2 and 2004-23 regarding Health Savings Accounts (HSAs) and Employee Assistance Programs (EAPs)

Dear Sir/Madam:

I am writing on behalf of the Employee Assistance Professionals Association, Inc. (EAPA), the country’s oldest and largest membership organization for employee assistance professionals, with over 5000 members.  EAPA believes that having access to the services provided by an employee assistance program (EAP) should not make an employee ineligible for an HSA.  This letter, and the attached comments, provide detail to support this belief.

EAPA officially defines an employee assistance program as “the work organization’s resource that utilizes specific functions and skills (EAP core technology) to enhance employee and workplace effectiveness through prevention, identification, and resolution of personal and productivity issues.”  The EAP “core technology” represents the special set of functions that are essential for a legitimate EAP.  These functions are:

1) Consultation with, training of, and assistance to work organization leadership (managers, supervisors, and union stewards) seeking to manage the troubled employee, enhance the work environment, and improve employee job performance, and outreach to and education of employees and their family members about availability of EAP services;

2) Confidential and timely problem identification/assessment services for employee clients with personal concerns that may affect job performance;

3) Use of constructive confrontation, motivation, and short-term intervention with employee clients to address problems that affect job performance;

4) Referral of employee clients for diagnosis, treatment, and assistance, plus case monitoring and follow-up services;

5) Consultation to work organizations in establishing and maintaining effective relations with treatment and other service providers and in managing provider contracts;

6) Consultation to work organizations to encourage availability of, and employee access to, health benefits covering medical and behavioral problems, including but not limited to alcoholism, drug abuse, and mental and emotional disorders; and

7) Identification of the effects of EAP services on the work organization and individual job performance.

Further information on EAP definition, core technology, and standards of practice can be found on EAPA’s website at http://www.eapassn.org/public/pages/index.cfm?pageid=507.

The emphasis and fundamental purpose of an EAP is to serve the work organization.  Although many of the personal concerns identified and addressed by EAPs (per functions 2, 3, and 4 above) may require referral to healthcare treatment for full resolution, most personal concerns addressed by EAPs are not medical issues at all.  They include financial, legal, marital, childcare, eldercare, interpersonal conflict, stress, and other issues of living.  Employees and family members with these concerns benefit most from referral to non-healthcare resources.  Since problems tend to cluster and overlap, one of the significant benefits of an EAP is its ability to help individuals sort out the healthcare from the non-healthcare issues and refer the individuals to appropriate multiple resources for needed assistance. 

EAPs provide significant services to work organizations beyond those provided to individual employees and family members.  In carrying out the core functions noted above, EAPs have proved invaluable in helping organizations prevent and respond to workplace violence; respond to disasters and other critical incidents; manage the disruption associated with mergers, acquisitions, or downsizing; improve workplace safety; increase employee morale; and reduce absenteeism, mistakes, and healthcare costs..

Despite their value, if EAPs are not allowed to co-exist with eligibility for HSAs and HDHPs, employers will be faced with either eliminating their EAPs or with not offering HDHPs.  This would be an unfortunate, and clearly unintended, setback to the overall goals of reducing healthcare costs and improving workplace productivity.

EAPA believes that EAPs are not health plans and therefore constitute no conflict for HDHPs.  Even if EAPs were to be considered as health plans under Section 223 of the Internal Revenue Code, they should fall within the safe harbor for preventive care benefits.  And finally, even if all aspects of EAPs were not determined to fall within the preventive care safe harbor, EAPs should be listed as a permitted coverage exception which does not cause an individual to be ineligible for an HSA.

The attached comments provide additional detail to support the statements above.  On behalf of EAPA, I would welcome the opportunity to meet with you, in person or by telephone, to discuss these issues at more length.  Because of my heavy travel schedule between now and May 27, it may be easiest to arrange a meeting time through Chris Drake, EAPA’s Senior Director.  He can be reached by phone at 703-387-1000, x305 or by email at c.drake@eap-association.org.  Thank you for your consideration.

Sincerely,

John B. Maynard

John Maynard, Ph.D., CEAP

Chief Executive Officer

Employee Assistance Professionals Association, Inc.

j.maynard@eap-association.org 

enclosure

Comments on IRS Notice 2004-2 and 2004-23 regarding Health Savings Accounts (HSAs) and Employee Assistance Programs (EAPs)

Employee Assistance Professionals Association, Inc. (EAPA)

May 13, 2004

EAPs are not health plans and therefore constitute no conflict for HDHPs.
· By definition and by practice, most EAP functions are intended primarily to serve the employer (see attached letter for details).  Direct services provided to employees and family members focus on identification, assessment, motivation, crisis management, brief problem resolution, referral for appropriate assistance, monitoring, and follow-up, as opposed to diagnosis or healthcare (including behavioral healthcare) treatment.  Diagnosable conditions and medical necessity criteria are never necessary to access EAP services.  Many of the concerns for which employees contact EAPs are not related to healthcare at all.

· Unlike a health plan, employees and family members do not have to enroll in an EAP to be eligible for services.  Because many EAP services are provided to the work organization, itself, or to sub-groups such as work teams, a situation where some employees are eligible for the EAP and some are not would be unworkable.  Many employees are referred to EAP by their supervisors or by human resource professionals on the basis of job performance problems.  These referrals are made to assure the continued effective functioning of the workplace; in essence, they are a workplace benefit, not an individual benefit.  

· The events of September 11, 2001, provided a dramatic, if extreme, example of the value of EAPs to organizations and of their significant difference from health plans.  In the immediate aftermath of 9/11, EAPs played a significant role in advising and assisting organizational leaders in how best to maintain the continuity of business operations while supporting affected employees, identifying those in most need of additional assistance, and facilitating the return of the organization and its employees to full functioning.  EAPs continue to play a key role in organizational disaster planning, as well as related issues, such as workplace violence prevention and response.

Even if EAPs were to be considered as health plans under Section 223 of the Internal Revenue Code, they should fall within the safe harbor for preventive care benefits.
· Services provided by EAPs, whether services directly to the work organization or services to individuals, are oriented to early identification and efficient resolution of problems, concerns, and conflicts before they become more serious.  When behavioral or other healthcare issues are identified that require treatment, EAPs refer individuals to appropriate treatment (often treatment that is covered under a health plan) outside the EAP.  EAPs do not provide the treatment themselves.  

· The social stigma associated with mental/behavioral health and substance abuse problems often leads to employees and their family members delaying needed treatment.  Given the progressive nature of many of these issues, this delay imposes additional costs on the individuals, their families, their employers, and society.  The identification, assessment, motivation for treatment, and follow-up provided by EAPs significantly reduce the delay in or avoidance of treatment, thereby preventing further deterioration and significantly mitigating additional costs.

· Research and evaluation studies have found that EAPs have a significant preventive effect, in terms of healthcare costs, sick leave use, and other relevant outcome measures.  EAPA has compiled a bibliography of reports, studies, and statistics demonstrating the efficacy of EAPs as a preventive tool in the workplace.

EAPs should be listed as a permitted coverage exception which does not cause an individual to be ineligible for an HSA.

· EAPs have evolved over many years to offer a myriad of services to work organizations and, through work organizations, to individual employees and their family members.  Many of the services clearly are not healthcare at all; others are clearly preventive; some are harder to categorize.  However, the common thread of all EAP services is their primary emphasis on enhancing employee and workplace effectiveness.  Experience over the years has demonstrated the synergy of the EAP mix of services.  Rules that might lead to the unbundling of this time-tested mix would only damage the effectiveness of both EAPs and other cost containment efforts, including the HSA/HDHP initiative.

· As noted above, EAP direct services provided to employees and family members focus on identification, assessment, motivation, crisis management, brief problem resolution, referral for appropriate assistance, monitoring, and follow-up, as opposed to diagnosis or healthcare (including behavioral healthcare) treatment.  Problem resolution, where it occurs, is short-term in nature and usually not associated with a health condition reimbursable under health plans.

· For example, a person going through a particularly stressful situation in life might well benefit from speaking with an employee assistance counselor, and within a few sessions, may feel considerably better and able to function more effectively on the job.  This individual would not qualify for reimbursement under a health plan.  On the other hand, if in the EAP sessions, it appeared that the stress was associated with a diagnosable behavioral healthcare condition, the EAP counselor would refer the person to the health plan for treatment of the condition.

· It may be tempting to define an “exception” for EAP services based on the number of visits or sessions offered within the EAP.  However, experience has shown that it is the purpose of the sessions, as opposed to the number, that should be the defining variable.  Given the many types of problems and concerns handled by EAPs, as well as the stigma and denial associated with many of them, it may well require several sessions to identify and assess both the nature of a problem and the best resource for its resolution.  Some problems require more support, confrontation, education, or monitoring than others, in order to assist a person in getting needed treatment or other assistance.  Given all this, experience over the last 30 years has shown that EAPs using “session guidelines” of up to three, six, and eight sessions are effective and appropriate.  It is rare for an EAP design to include more than eight sessions, other than for follow-up and post-treatment support of such difficult and chronic conditions as addiction or serious illness.

· Many successful and effective EAPs are provided by and through labor unions for the benefit of their members.  The employers of these members often provide health plans as part of a negotiated benefits package.  Failing to provide an “exception” for EAPs could result in union employees being ineligible to have an HSA because they are covered by their union’s EAP.

· The federal government, itself, has recognized the value of EAPs, mandating that federal employees have access to EAPs, and including EAPs as a mandatory element of Drug Free Workplace Programs.  It is our understanding that federal employees will also be offered HSAs.
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